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Upon recenaideration, decision in 55 Cowmp. Cen, 117

(1975) 13 affirved. Peceipts {rom oil and ras leases

on lands within Hational '711d14fe Pefupae System, and

adninistered by Fish and Wildlife Sarvice, wvhether lands

ware nade part of System by acquisition or by reservatioa
from public domain, are required te te disposed of pur-
guant to 16 U.8.C. § 7153 (1972) rather than pursusnt to

Mineral lLeasins Act which generally prescribes disposition

of receipts from leases of mineral vighta in public lands.

DIGEST: 1.

2. Alaska Native Claizms Settlement Act (ANCSA) of 1971 pro-
vides that mineral lecase yevenucs are gencrally to be
distribuced as providsd in Alagka Statehsod Act. Alaska
Statehood Act prescribes no epacific scheme of distribu-
ti{on bur merecly refers to Alasla's share of revenues
distributed under “ineral Leasing Act., £97CSA does not
adopt schieme of distributicn In effect under Mineral
Leasing Act 4n 1259, when Alaske Statehcod Act was enacted,
and therefore does not repezl by {mplication portion of
16 ¥.5.C. § 7153 which 1s apparently in conilict with
¥inoral Leasing Act.

The Attorney CGeneral of Alaska has asked that we reconsider our
dacision, Matter of DMsposition of Peceipts Prom Leases of 011 and Gas
Rights ¥ithin latioral V1ldlife Refure System, 55 Comp. Cen. 117 (1275).
In that decision, we concluded that receipts from oil and sas leases
on wildlifo refurcs created by withdravals of public lands are required
to be distributed purauant to 16 U.5.C. § 71%s(e) (1970), rather than
pursuant to the 'fHnaersl Leaaine Aet, 30 U.5.C. §§ 181 et seq. (1979).
Upou considerstion of the arguments of the Attorney General and the
comments of the Solicitor of the Department of the Interior, we con-
clude that our dacisicn must be aflfirmag.

Until it was amended in 1964, the Act of June 15, 1935, ch. 261,
§ 401, 49 Stat. *383, as amended, the statute which prescribed the dis-
position of receipts from 'privilepes’” granted on national wildlife
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refuges, requiraed that 25 percent of the receipts go to the counties
in which the refuces were located. o distinction was mada between
refugces on land reserved {rom the public domain and refuges acguired
by purchase. The remaining 75 percent of revenues wss appropriated
by a permanent indefinite appropristion for the ranagenent of the
refugea. il.R. Rep., No. 1753, 83th Congz., 2d Sess. 2-3 (1954).

Although the statute originally spoke of the sale of various
specified {teme and “other privileges,’” it did not nentiecn winerals,
oil, or gas, and it was not interpreted to include receipts from ofl
and zas leascs. ‘“iperal lease reccipts vere disposed of pursuant to
gsection 35 of the Mineral Leasing Act, 30 U.S.C. § 191 (19270) even
where the leases vere of lasnds {n wildlife refures, and regardless of
whether the lands were reserved from the public domain or acquired.
Under that statute, 37-1/2 percent of leare receipta go to tha State
in which the lsnd is loecated. Alaska receives an additional 52-1/2
percent which, in the case of the other States, soes to the Reclamation
Fuad established by 43 U.S.C. §§ 371 et seq. (1970).

This systen was altered im 1947 hy the enactment of the }ineral
Leacing Act for Acquired Lands, 30 U.S.C. §§ 351 et seq. (1970. That
Act provides for disposition of reccipts from oill and zas leases on
acquired lands "% % ® 4{n the sane wanner as prescribed for other
receipts from the lands affected Hy the lease ® & &, 30 U,5.C. § 355
(1573). Thus, after the enactiuient of the Mineral Leasing Act for
Acquired Lands, ofl aund gas lease receipts from reserved wildlife refuge
lands remained subject to distribution pursuant te the Mineral Leasing
Act, but oil and pas lease receipts from ncquired wildlife refuze lands
were thereafter to be distributed In the samo wanner as other receipts
from those lands, i.e., in the wanner prescribed by the Act of June 15,
1935, which was codiffed &3 16 U.5.C. § 71S5s.

The 1964 anendzent to section 7151 of title 16 (the Act of August 30,
1964, Pub. L. Yo. 88-523, 78 Stat. 701) established a new scheme of
distribution for refuse receipts from acquired lands, and added "minerals”
to the list in the statute of scurces of refuge receipts. VWe held, in
55 Comp. Con. 117, supra, that the addition of "minerals” meant that,
thercafter, receipte from oil and pas leasea on refuge lands, vhether
reserved or acnuired, were required to be digtributed purauant to '

16 U.5.C. § 715s, as amended, rather than pursuant to the iineral Leasing
Act, The effect of thig interpretation with respect to mineral receipts
fron reserved lands in Alaska is that, instead of 90 percent of the
receipts going to the Steote as was the case under the Mineral Leasing Act,
25 percent is to o to the counties in which the lands are located, with
the remainder going to a National Wildlife Refupe FPund,
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The Attorney Ceneral c¢f Mlaska now contends that our
interpretation is not correct, Rather, he argues, "* & ® Congress
intended [by the 1964 amendment of 16 U.S.C. § 7153] to continue
the schewe for disposition of fuads which was ia existence prior
to the asendment * # %' apd that the 1964 amendnment was intended
to apply only to wildlife refuges created from acquired lands.

The Attorney General states, and we agree, that prior to the
1964 awendment, o1l and gas lease revenues were not included in
the coverage of 16 W,5.C. § 7158, and that to the extent the
countics benefitted from oil and gas leasse revenues fron wildlife
refuges prior to 1964, 1t was only with respect to acquired lands,
by virtue of 30 Y.S.C. § 355, sunra. The Attorney General then
notes that the only specific discussion of oil and cas lease
revenues in the lesislative hiistory of the 1364 amenduent to 16 U.S.C.
§ 7152 1s in the context of revenues from refuzes created on acquired
lznds. - le continuss:

"In the linht of the above, the question presented
by the 1964 azeadrment to section 7153 ia whether by
edding the term 'minerzl’ Connress intended to confirm
the existin; wractice of distributine oil and pas revenues
fron wildlife refuzes created from acquired lands pur-
susnt to section 7153, and oil and gas reveuues fron
wildlife refuges craated from reserved public domain pur-
sunnt to the Mineral Leasiny Act of 1329; or d4d Cengress
intend to chanze tha pricr practice, so that oil and pan
revenues frow all wildlife refuces, renardless of their
wanner of creaticn, would be distributed pursuant to
section 7138, . . . ...

"Since diztribution of revenues under the “i{neral
Leasing Act and uuder section 7153 {s substantially ? o
diffcrent, 4u one casa pavnents beinz made to Ctates
and the lzoclasation Fund and 4n the other to ccunties
and the "Jildlifo Nefupe Fuynd, 1t ia hishly unlitely
that Coniress would hava intended to reveal the Yineral
Leasing Act and roplace ft with section 7153 without
any discussion or coment hy any of the parties affected.
Yet, thcre 1s pot oae sincle acknowledzement in the leaois-
lative history of & chance., Indeed, the lerislative
hintory makes e¢lear beyond peradventure that none of the
parties expected any channa in the distribution of revenues
from wildlife refuges reserved from the public dowain.
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“Certainly the Department of the Interior, vhich
sponsored one of the bills vhich added the term 'minerals,’
d{d not envision any chanse in the treatmnent of revenues
from reserved wildlife refures. The Secretary of the
Interior testified that ‘all of the revenues from refuge
operations on acquired lands would be placed in a pool for
equitable sharinz by all the counties in which we have
units of the national wildlife refuge system . « « A8 to
reserved nublic lands, there would be no change in the

present paynent of 25 pcrcent of unet receipts from auch
lands' * & &Y

The 1964 acendment to 16 U.S.C. § 715s reads in pertinent part

as fclliows:

“(a) Perinning vith the next full fiscal vear and for
each fiscal year thereafter all revenues received by the
Searetary of the Iuterior from the sale or other disposition
of aninmals, tinser, hay, rrass, or other preoducts of the
soll, sinerals, shells, sand, or gravel, fros other privi-
leges, * % % during each fiscal year Iin connection with the

seration and manaremest of those areas of the latlonal
Wildlife Defuse System that are solely or primarily admin-
igtered by Sin, throuzh the Unitod Stutes Fish and Yildlife
Service, siall he coverad into the Unite! States Treasury

and he reserved in a scparate {und for linosition ae
hareafter preacribed. # % * ne lztioual 11dlife Refuge
System (hercefter referred to as the 'Tyuiaa') includes
tiioze lands sad waters adolsi-tered by too Zecrstary as
wildlife refupes, wildlifs omnas, v ovese wildlife
panacenent areas, and waterfawl predaci’o areas established
under any lav, proclamatin~-, ccutlyo of oublic land
orderx.

& % ¥ v i &

“{e) Tho Secretary, =23 the el of - nch fiscal year,
ghell pay, out of the net roeeipts Lot fund (after pay-

{lscal yvear, vhich
" benefit of public

rent of necesaary experses Iar
funda €hall be zxrended noinly fov
gchools and rovads as follois:

(1) to each county {a which reserved public landa
{n an area of the System are situated, an azount equal
to 25 per centuz of the net receipts collected by the
Secretary from such reserved public lands in that
particulsr area of the Systen W & #; and

.l -
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*(2) to each county in which areas in the
System are situated that have been acquired 4n
fee by the United Statea, either (A) three-fourths
of 1 per centum of the coat of the arcas, * & &
or (3) 25 per ceutum of the net receipts collected
by the Sceretary from such acquired lands in that
particular area of the Systen within such counties,
vhichever 1s greater. & #® #

* ] * L &

“(£) The disposition or sale of surplus anirmals,
ninerals, aad other products, the grant of privileges,
and the carrying out of any other activitfes that result
in the collection of revenues within any areas of the

_ System nay be sccomplished uron guech terms, conditfons,
or reculations, includinz sale in the open markets, as
the Secretary shall deteraine to be In the hest interest
of the United States & % #=.°

The Attorney Ceneral thus sceks to exvlain the additfon to
16 U.8.C. 8 7158 of the refercnce to minerals as confirming "® & &
the existing practice of distridutins oil and gas vevenues fronm wild-
life refuses created from acquirad lsads pursuant to sectioa 715s,
and oil and nas revenues from wildlife refures created from reserved
puklic dorain pursuant to the Mineral Leasing Act of 1920, * % &
The languane of section 7155, &5 anended, compels a different con~
clusion, It addas revenues from nminerals to the fund esteblished by
subsection (a), and provides for distribution of net receipts in
the fund, accordine .to the {ormules prescribed in subsactions {ec) (1)
and (c)(2), both to counties in which acquired refunes sre situated
and to those in which reserved refuzes are situated. There 13 no
vay to read this provision as exceptins oil and gas revenues f{rem
the fund, but only to the extent they derive fron refures on rescrved
lands, without doing violence to the plain meaniny of the statute,

The Attorney General arjucs, in effect, that the Mineral lLeaasing
Act, the Hineral Lcasing Act for Acquired Lands, snd the 1964 asnend-
pent to sectlon 7153, can be interpreted coanslatently only by sssuming
that the addition to the lict of refuge products in section 7155 of
"minerals” wasz intended only to confirm the existin? scheme of dis-~
tribution whereby oil and zas revenuas {rom leases on acquired lands
were distributed to the counties by virtue of the Mineral Leasing
2ct for Acnuired lLanda. However, this interpretation makes the
addition of the term “minarals’” in subsections 715s(s) and (f)
were surplusage, The Mineral Leasing fct for Acquired Lands provides

-—5-
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that all receipts fronm leases on scquired lands are to be paid

iato the same funds and distributed in the sanz manner as prescribed
for other receipts from the launds affected by the lease. lience,

tha addition of "minerals’ to 16 U.5.C. § 7158 waa not necessary

to continge the existing schiece of distribution with respect to
acgquired landsg.

That 1is, the Congress could far nmore clearly have confirmed
the existinn practice, 1f indeed that had been its intent, by
onitting the reference to 'minerals” when 4t anended section 715s,
or by steting explieitly the purported distinction between mineral
lease revenues from acquired landg and frowm reserved lands. Thus,
ag elready noted, tha Attorney Genersl's interpretation requires a
strained reading of the language of 1€ U.S.C. § 715s,

The Attorney General cites several alemaats of the legislative
history of the 1964 auendumeat to 106 U.S.C. § 7153 which, he contends,
are consistent with the view that the bills then under consideration
to amend that section were understcod at the tice to be intended
to affect revenues only on scquired lands. The Attorney General
coutends that tie lezislative Listory of the 1964 anaosdment permits
no other concluafon.

The support for the Attorney General's position in the lezislative
history iz neither explicit nor uvnambicuous. . There are no statenents
iz the legislative history to the effeet that the addition of the
wvord "minerals” was intended only te confirm the existing scheme of
distribution. Rather, the Attorney General relics on statements to
the cffzct that, for example, "® * ® f3 to the reserved public lands
within the ayslen, there would be no change in the present payment
of 215 percent of aet receirts froa such lands.,” H.7, Lep. Ho. 1753,
88th Cong., 24 Cess. 3 (1%64). That statunont, howaver, and other
giuflar oncs cited Ly the Attorney General, do not compel the con-
clusion that mincral leage receirts are not to he included in net
receipts, witit respect to recerved lauds. The svatonents cited are
congistent with the interpretation that, with redpect to reecorved
lands, tha 25 percent rate remalns wvachaaped-~in contrast to the
situation with respect to acquired lands, whare a new alternste rate
was to be estahlished--but that sineral receipts, forrerly not part
of the rnet receipts, ere vow te be included therein for both reservad -
and acquired lands,

Ia this connection, there are other statements in tha lesislative
history which track the languape of the statute:
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"[16 U.5.C. § 715s(a)} provides that & ®# & all
revenurs collected by the Secratary of the Iaterior from
the disvosition of certain specified products [including
ninerals] * * & ghzll be covered {ato s special fund in
the U.S. Treasury to be expendad without further appro-

pristion as prescrilied in subsection (c) of this mection,
* & &'

* B * ® L3

"{16 U.3.C. § 715s(c)(1)] would provide for the
payrent out of net rvoceipts in the fund to cach county
in which rezerved yrublic lands within the national
wvildlife refuce svatewr are located, an amount equal to
25 percent of the net receipts collected by the Secretary
"from such reserved lands in that particular area, as
{5 the csue under tihe present law. * % %' H,R. Rep.
Ne. 1753, supra, 1l. :

The reference, &t the close of the quotation, to continuing

the syster in effect “'uuder the present 1o, wmay reasonably bLe

nderstood, as contended sbove, ta refer colely to the pruservation
of the 25 perceat rate zpplicable to reserved lands roceipts, as
opposed to the eatsblishrent of an clternate 3/4 of 1 percent rate
appliceble to receipts frouw acquiréd lands. On that assuustion,
this porticn of the lesislative histery, ond others to lika effect,
are fully cousistent with the view that the arount pavable to countiee
{1 which reserved wildlife relure lands are located is to be 235 per-
cent of net receipts in the fund, including raceipte from mineral
leases. '

CO4 g ehe' Metorney General points out, the table which appoars in
the lezislative histery to show the effect of the pending bill oa
refuge revenues, shwws no channe in papments to Alaska with respect
to revenues from rafures ¢n reserved lands, whercas at least oae

of those rcfupces produced substaatial oil revenues at the tice.

S. Rep. lio. 1096, BS:th Cong., 2d $Sess. 13-i1 {(12¢4). 1t is not
clear to ug that the table, irserted to illusirate the particular
difficultics the Department wes having with respect to acguired
landa, ncecosarily supperts the interpretatrica urged by the Attormey
Ceneral. If it Joes, the lesdslative history is to that extent at

“odds with the plain lsupuage of the statute.

There was considorable discussion in their respective subnissions,
by the Attormey Geansral and the Solicitor of the Department of the
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Interior as to whether or not, in auch circumstances, the '‘plain
meaning' rule of statutory construction precludes consideration

of the legislative history. 1In our view, even conceding that the
leqinlative hiztory 13 relevant, for the reasons discussed above,
wa do not find {t to bde so unaquivocally supportive cof the Attorney
Ceneral's viewr as to justify us in irnoring the plain language of
the statute.

The Attorney GCenaral arpues furth er that the affect of the
plain reaning rule, even if it were spplicable, should 4in this case
be overcone by thue rule that irplied rereals are diafavored. Ve
8314 in ovr earlier dacisficn that "% & % thera i3 aa apparent con-—
flict between section 715z and the Yiaeral Leasiaog Act ® & #,

(55 Camp. Gen, at 112), an? that the later ensctrment, section 715g,
wag controllins., ‘Tha Attorney Genoral duscribes this as & reneal
by i{mnlication of section 35 of the *i{neral Leasing Act, 30 U,3.C.

§ 191 (1979), and relies on the veneral rule that repeal by implica-
tioa 43 disfavored, eiting Morton v. Mancari, 417 U.S. 535 (1974)
snd Sutlhierland, Statutory bosﬂrruction, Ty ‘3.u?, 23.10 (4th ed.
Sgnda 1272}, Vo asserta thar the ceastruction of the 1504 aread-~
rent vhich he urces would aveild the disfavered implied repeal,

The Sutherlecd treztise on etatulery construction, while it
Btﬁtrb the rule that there 44 presuinticn arginst repeal t
irplication, ie neotunlly cuita cx;t;cnl of the wechaniesl npplica-
tion ¢f that presusptien, poiuting our that it runs counter to the
real prodabiiity thot the nurpose of ney legisletion 1 to ehance
prior law, ood in doing so to displace or repeel zons part ol it.
Sutherliand, % 23.12. The troeatiss poes on to gsay thate—

& & % Te 45 zruerious and aquestion chﬂinv to
annrosnch the decision of iszzuse as to whether an
hewe much a nowr low may have repealed ryovizions of
carlier ones ith 2 Lias In the fore of 2 precsumption
uhich centradicts probability.” Id.

25 to the avplicaticn of this vule, the treatise makes it cleasr
that 1€ 43 not an &% nolxte rule but merely a presumption which canm
bhe overcone: '

Men a suhsecusat enactzent covering a field

¢f ecnerztion ccterminous with a prior atatute cannot

by any reasocable constructlon be ¢iven edfcet while

the nrior law reomadins 1n operative existence vecausae

of frreconcilable conflict between the two acts,
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the latest legislative expression prevails, and the
prior law yields to the extent of the conflict.

“Conversely, if the inconsistency between a later
act and an earlier one is not fatal to the operation
of either, the two may stand together and no repeal

will be effected.” Id., § 23.09 (Footnotes omitted.) S
In this case, it appears to us that the construction of the statute ~..

urged by the Attorney General is not a reasonahle one, and therefore
that the presumption against repeal by implication is overcome.

It should be noted that section 35 of the Mineral Leasino Act
prescribes the disposition of all moneys received from sales, bonuses,
royalties, and rental of public lands under the provisions of that act.
Section 715s(f), as added in 1964, allows the Secretary to dispece of minerals
on lands within the national wildlife refuge system ''* * % upon such terms,
conditions, or resulations * % % as the Secretary shall determine to be
in the best interest of the United States % * %," Thus, the 1964 amendment
to section 715s does not repeal section 353 of the MMineral Leasing Act in
its entirety. Rather, its effect is to create an exception to the Mineral
Leasing Act scheme of distribution of funds with respect to mineral rights
on public domain lands withdrawn for wildlife refuce purposes, without
affecting the application of the Mineral Leasing Act to other public domain
lands.

The Attorney General argues, in the alternative, that if the Mineral
Leasing Act was impliedly repealed by the 1964 amendment to section 715s,
* % % that repeal would itself have been impliedly repealed and the Mineral
Leasing Act reinstated with respect to public lands in Alaska by the Alaska
Native Claims Settlement Act of 1971. % * %"

Section 9(d) of the Alaska Native Claims Settlement Act (ANCSA),
43 U,s.C. §§ 1601-1624 (Supp. IV, 1974), provides as follows:

"All bonuses, rentals, and royalties received by
the United States after December 18, 1971, from the
disposition by it of such minerals in public lands in
Alaska shall be distributed as provided in the Alaska
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Statehood Act, except that prior to calculating the
shares of the 2tate and the United States as set forth
in such Act, (1) a royzlty of 2 per centum upon the
sroas value of such ninersls produced (=23 such grons
value 18 determined for royalty purposes under the
sale or lease), and {2) 2 per centum of all rentals
and boauses shall be deducted aund paid into the Alaska
Hative YTund, The respective aharen of the State and
the United States shall be calculated on the remaining
belance.” 43 U.S5.C. § 1663(d) (Supp. IV, 1974).

Tiie Attorney Ceneral readsa this as an adoptlion of the schemes of
distribution In effect 4n 1559, when Alaska wes admitted into the
tnfcn, and he a2sserts that thisg was tha scheme of the lMineral Leazsing
Act, citing section 28(b) of the Statehood Act.,

In responae to this, the Solicitor states:

“But the Alasha Statchood Act, $£23(%), does not provide
that all foederal mineral recelrts in Alaskn are to be
dintributed undar the MMinersl Leaning Act, Tt merely
anends the Yineval Lessinag ket to refer to Alscska as a
State ratiiar thea a Tarxritory. Thus, the Alaslka State-
Lood Act marely rafors to Alaska's share ¢f tha vevenuss
virtieh are distributed vrdar the Minersl Leasinz Act; it
doea not mare any provisfens zs to which revenuss are so
distributed, Thavefcore, there i no srnarent eanflict
boatween the Alaska Vative Qlaims Cettlecent lot and

16 C.5.C. §F 71l8s due te ths citation in ANC3A of the
slaska Statehood Act & & %' (Emphesis dn original.)

[

Ve £ind the Solicitor's arcumeunt convineinz., fSection 28(h) of
the Alaska Statohood Act, envroved July 7, 1233, Puh. L. Ho. $5-3573,
72 Stat. 332, ap~ears to be varely a technical azeondwent, intendsd
te coniorn the 'ineral Leazinn Act to thoe new states of Alasha zg a
State rather than a Terxitory, without substontlive effect. Ve find
no inliczstion that the 1071 Act was intended to revsrt to ths schome
of distribution of nineral lease receinty in effect i{n 1859, Ve
agrec with the Solicitor that section 9(d) of the AICSA did not
effeect an impliced veoeal of the 19%4 mwendvent to 16 U.S.C. § 7158
with vespect to Alaska,

iie reco~nize that our decision enerates to denrive the State
of Alaska of rovonues. Hevertheless, in viev of the foresoing, we

- 10 -
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» are conpelled to conclude that the statute should be carried out

according to its terms unless expressly rodified by subsequent
lenislative action of the Congress.

Comptroller General
of the United States
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